According   to Gallagher,   Tenney did not  say it was unsafe  to walk nor
did he mention  that  he  had  a bad neck or mention low top or   traffic  along  the
haulageway.     Gallagher   said   that he   told Tenney two or  three   times,  "If  you
don't walk up  there   I will  have   to  suspend   you,"   and  that  Tenney replied,  "I
have a contract right   for  a ride."     Gallagher  said  he  told  Tenney,  "Carroll
take  some good  advice  and walk up there  and  we'll forget  the whole  thing."
Gallagher  said,   "I  thought   I  could   reason with him one more  time and  he might
change his mind."     Gallagher verified that  at one point Tenney said that
Anthony Harris had   tried   the   same  thing.     Gallagher was not  familiar with
this episode.

Gallagher was present at the meeting  in Dennison's office between Tenney
and Dennison.     According   to Gallagher,   Mr.   Tenney at  this  time kept  saying
that  the contract afforded him a right  to a ride to his working place.
Gallagher did  not  hear  Tenney  say that it  was  unsafe  to walk up there or   say
anything  about  his neck injury or bad  top.     Gallagher  said  that miners and
foremen walk up  the main haulageway if no  ride is available.     He did not
consider  it unsafe.     Gallagher   also  described  the Respondent's  standard
procedure   for  handling   a miner's  failure   to  punch in or out.

Gallagher   specifically  testified   that in the conversation in
Mr.   Dennison's  office  at  the  point when Dennison made the change on the
disciplinary slip,  he did not remember  Mr.   Tenney telling Dennison about
safety.     Gallagher vertified  that  Tenney did  say he was available for other
work.     Gallagher,   as in the case of all witnesses,  testified at length con-
cerning  the  haulageway and  other practices  and  the  foregoing is not  intended
to be an exhaustive summary of his testimony.

With respect to whether or not Tenney made a  safety complaint or raised
a  safety matter  at an appropriate   time on November 30,   1979,   the Arbitrator
found  that,  "Tenney never raised  any basis   for  his refusal  other  than his
contractual   rights"   (Page 3,   Exh.   R-7).

DISCUSSION,  CREDIBILITY  RESOLUTIONS,  AND ULTIMATE FINDINGS AND CONCLUSIONS

There  is no  question but   that Mr.   Tenney was discharged  for failing   to
obey a direct order   to  walk down  the haulageway to his  work site.     The
general  question involved  Is whether Mr.   Tenney engaged  in a protected
activity,   that  is,   whether  his refusal   to   walk  to  the  work site  was because
the   travelway was  unsafe.

Did Mr.   Tenney make  a safety complaint or raise  a safety issue on
November 30,   1979?     Mr.   Gallagher,   Mr.   Nunez and Mr.   Dennison all deny it,,
Although by  the   time  this matter got  to Dennison,   I conclude that it was
too late  for  any  safety complaint  to be made  in any event:     Tenney had been
taken out  of  the mine at  this  point and was in  the  process of being  disci-
plined,   having  been given repeated chances over a  period of   time  to change
his mind.     This  time  period   included   the   time  involved   in  the conversation
with Gallagher  and with Nunez below ground,  as  well as  the   time spent going
up in.  the cage   to   the   surface  and   the   time spent waiting   for Mr.   Dennison at
his office before  the conversation   in  Mr.   Dennison's office occurred.
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